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BIG CHANGES TO CANADA'S ANTI-SPAM LAW
EFFECTIVE JULY 1

JUNE 2017

Enacted in 2014, Canada’s Anti-Spam Law (CASL) set in motion significant changes to the law governing
the collection and use of email and other electronic addresses in Ganada, with certain provisions to
become effective on July 1, 2017.

With that deadline upon us, the
Canadian government has suspended THE BOTTOM LINE
the “private right of action” provisions

just before they were to come into Although advertisers may not have to be concerned with private lawsuits at this time,

effect. In addition, July 2017 ends they still must comply with CASL — and the Canadian Radio-television and

a transitional period for the use Telecommunications Commission retains the authority to enforce the law, and has
of “implied consent” stemming been actively doing so for the past three years. With the elimination of historical
from historical, pre-July 1, 2014 implied consent, advertisers must obtain express consent to send CEMs to such
relationships. “Implied consent” addresses or cease sending CEMs to people who do not provide express consent or
or “express consent” within the who withdraw it.

requirements established by CASL
are required going forward.
had implied consent to receive CEMs THE PRIVATE RIGHT OF ACTION

CASL from them. Under CASL, CEMs Now, the Canadian government has

As we described in a prior Alert (to must include certain required contact announced that, in response to

read more, click here), CASL, which mformatlon. a.nd a simple and gost—free “broad-based concerns raised by
came into effect three years ago way for recipients to unsubscribe. businesses, charities and the not-for-
on July 1, 2014, generally prohibits CASL also provided for penalties for er)fit seF:tor,” t ha.s suspehde.d the
individuals and businesses from the most serious violations of up to private right of action and it will not
sending commercial electronic $10 million. take effect on July 1, 2017.

messages (CEMs) without the . .
recipient’s consent, including Moreover, CASL provided for a private

messages to email addresses and right of action that would have allowed
lawsuits to be filed against individuals
and organizations for alleged violations
of the legislation for the recovery of
Beginning on July 1, 2014, advertisers  actual and statutory damages. These
could not send CEMs unless particular provisions were scheduled

consumers had expressly opted-in to come into force on July 1, 2017.
or, in certain limited circumstances,

In a statement, the government said
that although Canadians deserved an
“effective law” protecting them from
“spam and other electronic threats,”
businesses, charities and non-profit
groups “should not have to bear the
burden of unnecessary red tape and
costs to comply with the legislation”
and “should have reasonable ways

social networking accounts, and text
messages sent to a cell phone.
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to communicate electronically with
Canadians.” The government added
that it would ask a parliamentary
committee to review the legislation.

CONSENT

As an “opt-in” law, CASL requires prior
consent from a recipient before the first
CEM is sent. CASL permits companies
to send emails asking for recipients

to provide “express” consent, only in
cases where the company is already
able to establish another form of
consent recognized by the Act. In other
words, emails asking for consent are
“‘commercial” emails that themselves
require consent to send.

As noted above, CASL also recognizes
that consent can be implied in a
narrow range of circumstances. These
include cases where the recipient

has made a purchase of goods or
services from the company sending
the message in the two years prior to
the message, or where the recipient
has an existing written contract with
the sender, or such a contract expired

in the prior two years, as well as
certain other defined “existing business
relationships.” CASL included a
transitional provision that provided that
if a company had such an “existing
business relationship” as defined in
CASL that existed prior to July 1,
2014 and the relationship included

the sending of CEMs as of that date,
CASL deemed those pre-existing
implied consents to last for three
years, until July 1, 2017.

Now that July 1, 2017 is here, such
historical implied consents are no
longer effective, and advertisers
relying on them must obtain express
consent prior to July 1 to continue
sending CEMs to such addresses, or
purge them from their lists. Advertisers
must also be mindful to comply with
the remaining provisions of CASL, as
well as keep detailed records of their
compliance and electronic marketing
efforts so that they can prove they
are compliant if investigated by the
regulator.
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